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International Environmental Law

What is international environmental Law?
· Definition: International environmental law is the body of international law that concerns the protection of the global environment.

· What this definition doesn’t demonstrate is how complex this field of law is.  The combination of two very challenges legal fields, international and environmental, makes for a multitude of challenges in the creation, implementation and enforcement of legislation.

Challenges that Int’l Environmental Law Faces:


-Sovereign states interacting in an arena with no higher authority (no universal jurisdiction) enforcement is often ineffective. 


-Each state has a diverse set of priorities thus despite the global effort needed to tackle environmental problems, many states are not currently willing to confront environmental issues.  For some states economic success and growth are higher on their agenda than environmental concerns (major tension between economic growth and environmental protection).  Many developing countries argue that all their resources must go towards poverty reduction.


Initiatives that do not have universal (or at least superpower involvement) often lose their sense of importance (e.g. League of Nations, International Criminal Court).  Environmental treaties such as Kyoto are affected by the United States choice to not ratify the protocol.


-Environmental laws and recommendations are usually exceedingly expensive to implement and maintain.


-Some developing countries argue that they should not be restricted in terms of industrial emissions on the bases that they are still developing their industries and should not be further hindered than what they already are (terms of international trade, debt etc.).  Developed nations were not restricted during the industrial revolutions. How to set “just” emissions standards for each country?

-Consensus regarding environmental issues is difficult to negotiate.  The causes of environmental problems may be natural or manufactured.  Predicting the outcome of an action on the environment can be extremely difficult.  Environmental problems transcend boundaries and thus it can be difficult to trace.


As environmental problems deepen, pressure increases to create effective agreements.

Despite these obstacles, International Environmental law and its tension between the rights of sovereign states and the international obligations has made progress.  This is demonstrated by the evolution of this legal field, particularly in the last 30 years.

The Development of International Environmental Law
In the early 1900s
-relatively few multilateral or bilateral international environmental agreements

- Field was largely based on two principals:

1) National sovereignty over natural resources

2) Absolute freedom of the sea (beyond the 3 mile territorial limit)
Modern Int. Environmental law has 2 stages

1) The Era of Human Environment, 1972 -1992
2) The Environmental and Development Era, 1992 and beyond 
The Human Environment Era 

· This era considered the roots of modern international environmental law

· 1972’s Stockholm Convention is seen as the era’s catalysis
Examples of major advances made during the Human Environment Era:

1 Mechanisms: 

Coordination, implementation and particularly monitoring and financing mechanisms increased and improved.
2 New Principles

· For example, recommendations from Stockholm conference resulted in the creation of the UNEP (United Nations’ Environmental Programme)

3 Scope of Int. Environmental Law widened:

From Tran-boundary agreements (global agreements

Agreements begin to put constraints on activities and resources within national borders (e.g. The World Heritage Convention).
4 Shifts in Focus

· from research & monitoring ( reduction strategies (from reactive to proactive)

· ( For example, The Montreal Protocol, which called for a freezes on the production and use of CFCs at 1986 levels and a 20 years 50% reduction period for developed nations.

Stage 2: The Environment and Development Era, 1992 and onward 

This period began to focus on the links between the economic situations of countries and their roles in environmental protection.  The principle of sustainable development is key to this era.

Rio Earth Summit:

-Despite the focus of this era (Environmental and Development) much was left unsaid, thanks largely to the “ecological-modernist perspective” which puts emphasis on the need for continued economic growth, coupled with environmental regulation, rather altering the relationship between development and the environment.
- No binding agreement were reached on issues such as: population control, debt, structural adjustment programmes, the role of TNCs or the North-South technological and financial transfer.
In total five agreements were signed:

1 The Rio Declaration (the statement of environmental principles which surrounded the conference). Has no binding principles, merely a guide which presents 27 principles for environmental behaviour.
2 UN Framework Convention on Climate Change (help set framework for the Kyoto Accord). Non-binding, a framework for the response to greenhouse gas emissions.
3 Convention n Biodiversity (protected species endangered from pollution and habitat destruction) Signed by 156 countries the convention.
4 The Non-legally Binding Authoritative Statement on Forests. Non-binding agreement on sustainable management of forests.

5 Agenda 21:

-Seen as the key document produced by the Summit, it outlines a 10 year plan for sustainable development. 

- Main themes included: the quality of life, effective use of natural resources, sustainable economic growth, protection of our global commons, management of human settlements and chemicals and the management of waste

-All 176 countries at the summit signed the agenda.
-Seen as Rio’s major contribution to the environmental protection.  The agenda has since become a catalyst for further action toward sustainability.
Other positive outcomes of the summit include its highly democratic and participatory conference and its ability to increase public awareness regarding sustainable development. It also helped establish a framework for the development of environmental principles.

The Second mayor element of the Environment and Development Era is this Kyoto Protocol which will be presented in the final section of these notes.
Sources of International Environmental Law:
-Treaties: Treaties are binding agreements between states.  The process of a treaty is complicated and can take a long time.  States get together; draft the treaty and then sign.  The next step is for states to ratify then treaty.  Only when ratified by a required number of states a treaty comes into force.  A treaty is only binding for the states that ratified it.  

Examples of treaties: Kyoto Protocol, Montreal Accord.
-International Customs: International customs are “general practice accepted as law” by States.  These states do something because they feel legally obligated to do so.

Example:  Law of the Sea treaty includes international customs.  The Law of the Sea provides universal legal controls for the management of marine natural resources and the control of pollution.  The treaty negotiations began in 1982 but came into force 12 years later, in 1994
-Hard law: binding. (treaties and int’l customs)
-Soft law: They are norms that are not binding but are still usually likely to be observed.  They can be guidelines for future actions.  Example: the 1992 Rio Declaration
Principles of international environmental law:
1. The precautionary principle:
It’s a principle based on the idea that if the consequences of an action are unknown, but it is believed that there might be major or irremediable negatives consequences, it is better to avoid such action.  This concept deals with risk prevention, cost effectiveness and ethical responsibilities towards maintaining the integrity of natural systems.  The precautionary principle is widely used in international environmental law.
The principle was used in the international treaty of the Montreal Protocol in 1987, which had the goal of reducing the emissions of substances (CFCs) that depleted the ozone layer.  The use of the principle was based on that there was clear scientific evidence showing that certain substances harmed the ozone layer and therefore had to be banned and controlled.
2. Polluter-Pay principle:

-Polluting parties pay for the damage done to the natural environment

It is not as widely accepted in international treaties as the precautionary principle is.  It is, however, used in Canadian environmental law.  This principle intends to hold the polluters accountable for their actions.  
3. Sustainable development:

Defined as “development that meets the needs of the present without compromising the ability of future generations to meet their own needs”
It was popularized in the Rio Earth Summit, which stated among other things that: 

-humans have the right to live healthy and productive lives in harmony with nature
-economic development today can’t undermine the development and environmental needs of future generations
Sustainable development targets the problem of environmental degradation, which is the degradation that the environment suffers due to human activity.  Environmental degradation happens when human consumption of renewable resources (i.e. wood) occurs at a faster pace than nature’s ability to replenish them 
The Kyoto Protocol Agreement

· The treaty was negotiated in Kyoto Japan in 1997. 

· It opened for signatures in 1998 and closed in 1999. 

· The agreement came into effect in February of 2005. 

· As of January 2006, 160 countries have signed and ratified the Kyoto protocol.

· Counties who has signed and ratified the protocol are then in a legal agreement, but nations who have only signed and not ratified have no agreement. 

· The treaty has agreed on 3 truths: 

1- The largest share of global emissions of greenhouse gases is from developed countries 

2- Per capita, emissions in developing countries are still fairly low

3- The share of global emissions in developing countries will grow to meet social and development needs
Kyoto Protocol Goals

· The Kyoto protocols main goal is to cut global emissions of greenhouse gases.

· The goal is to stabilize greenhouse gas concentrations in the atmosphere at a level. that will prevent dangerous interference with the climate system.

· The specific goal is to reduce the greenhouse gas emissions by 52% of what they were globally in 1990.

· The goal is to lower overall emissions of six greenhouse gases:

 1- Carbon dioxide 2- methane 3- nitrous oxide 4- sulfur hexafluoride 5-HFC’s 6- PFC’s
Emissions Trading

· All ratified countries have agreed to a certain emission level, but many countries have emission limits that are set above their current production. The extra amounts of credits can be sold to other countries that have gone over their limit. 

· Emission credits are sold on the open market. 

· Emission trading rewards countries that meet their target emission level and provided financial incentives to meet level or to be below levels. 

· Countries can earn and trade emission credits in 3 ways:

1- The Clean Development Mechanism- they can earn credits by investing in projects in developing countries. 

2- Joint Implementation- they can invest in projects to help other countries to reach their emissions target set out by the protocol. 

3- International Emissions Trading- buying and selling emission credits. 
Criticisms of Kyoto

· The protocol states that developed countries have to pay and supply emission reducing technology to other counties for climate related studies and projects. This is also a criticism to the protocol and a main reason for some countries opposition. 

· Some nations who are sceptical of global warming view the protocol as a scheme to retard the growth of developed countries and to transfer wealth to underdeveloped countries. 

· Another main criticism of the protocol is that developing countries, such as China and India, are exempt from requirements of the treaty because they were not major contributors of greenhouse emissions during the industrialization era. 
Canadian Position

· In December 2002 Canada ratified the treaty. 

· In Canada there is approximately a 70% support rate for the treaty. 

· The opposition is mostly from the Alberta government, business groups and non-government climate scientists. 

· There is concern that because of the protocol Canada will suffer in trade. 

· The Alberta government has had a lot of concern because they are the countries primary producers of oil and gas and will be significantly affected by the emission level limits. 

Alternative Measures

· In the U.S there are now 9 Northeaster states involved in the Regional Greenhouse Gas Initiative. This is a state level emissions program, demonstrating that reduction in emissions can be achieved without ratifying the Kyoto protocol. 

· The Asia Pacific Partnership on Clean Development and Climate is an agreement between 6 nations. The agreement allows countries to set their own goals for emission reduction, but with no enforcement or negative repercussions. This agreement is more flexible then the Kyoto protocol and that is why Australia, China, Japan, South Korea and the U.S prefer it. 

